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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN |

GERALD €. MANN
ATTORNIY GENERAL

W?@%

Honorsble Fred Erismsn ad 29d
Criminel Distriet Attorney
Longview, Texas

Dear Sir:
Opinion No, 0-£742
Res May the commiss ' oourt au-
tharise the sounty - Pay
the bille for guar risgner
under the 2ta set forth
Your resent resquesy fo apinion of this Depars-
nnt on the abdove stated gy at}.a;\,a been regeived,
Ve quots from lets followst
Covin was indioted
for the murd %o heve oaocurred
in Gregg o 1988, This defendant
had previe ; aon ¥ flst, 1931

for murdex. ¥ t oas w wm on Apral 24th, 1935 and
& death seiatene: whioh uursmu was affirmed
s nal Appeals on May lat, 1938, ©On
that the htum: bad De-
sofivietion was filed and on Juns
and h insane, He was oommitted
tiofi at Rusk, and remsined thers un-
r naa, at whieh time he sseaped.

hé month of Rovember, 1938, he was re-
of November 26th, 1938 sn affidavit was
7-the Distriet Attorney stating that Covin had
ks sanity. 7The caee wes tried by a Jury on
Sth, 1938 and & jury found that Covin wre in-
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“The Fusk institution refused to scospt
Covin, notwithetanding the Jjury finding, and he
has been confined to the Gregg County Jail since
that time.

"Recently Covin suffered a severe illness
from a kidney allment and for a time it appeared
that he would not live. In the opinion of the
County doctors 1t was necessary that he be placed
in the County hoepital, so that every effort to
epve his life might be made.

“The Sheriff 4id not have & sufficient number
of deputiea to guard Covin while he was in the hos~
pital and thought it necessary to employ outside
guards to attend this man in the hospitel, These
guards were on duty both dey and night and for a
large part of the time Covin was eshackled to the hos-
pital bed. - :

*There hss been presented to this office a re-
quest for an opinion the County Auditer, K, W.

" Wyche, as to whether or not he may legally pay Alton
Lee $110.00 for guarding Donald Covin 22 days in the
Gregg Memorail -Hospital. Likewise, s Dbill of Willie
Thomas' for $235.00 for 47 days, guarding such prison-
er, #nd Jodie Morris, $125,00 for guarding this prison-
er 25 days at the hospital, '

"The County physician, who was in sttendance on
Covin during his illness, testified that in his opin-
ion these guards were riecessary. The Bheriff hass glso
certified that such guards were necessary and that
the charges for such serviges are reascnable, huving
been performed throughout 24 hours of the day.

*The County budget provides that the District At~
torney's office shall hsve $745.00 for trisl expense.

#It i¢ the intention of this office to again test
the sanity of Donald Covin as soon as he is physically
able to stand trial, and ve expeoct to use the testimony
of these guarda, who have been in constant attencGance
on him for nearly two months to testify as to hle pres-
ent ssnity, together with dootors and nurses and
cthers who hsve had ample opportunity to observe him,
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“The County Audifor has requested our offioce
for an opinion as to whether or not he say legally
pay the bille of these individusls and oharge the
seme agalinst the budget sppropriation for this of-
fice under the circumetances. :

“It is our opinion that unéer the provisions of
Article 1041, Code of Criminal Procedure, UGregg
County hevi in excess of 40,000 populstion, ascord-
ing to the 1940 figures, that the Sheriff could em-
ploy as many guards se were necessary for the safe
koeping of this prisoner, but beoause of the partiocu-
lar circumstances involved in this matter, that he
would nct be limited to $4.50 perday, as stated in
the ststutes, since the prisgoner was held in the hos-
pltal under the care of a doctor, rather than in the
County Jail. . :

*YWe have ocarefully briefed the probleme presented
here and find no case exzetly on point.

- %It 18 our opinion that the Commissioners Court
may authoriie the County Auditor to pay the above
bills znd order the same withdrawn from either the

- ‘genersl -funds -of the County or charge them sgainst
the budget item of this offige under the faote stated,

*Will you plesnre advise me whether or not our
office ig oorrect on our position in this matter?*

When 2 defendsnt becomes inesne after sonvtiction,
Articles 925 cnd 028, Code of COriminasl Procelure, provide in
effect that *if the defendant is found to bs inssne, all fur-
ther procesdings in the case sgainet him shell be suspended
untii he becomee gane®; that “the court ehall make and have
entered upon-the minutes an order comzitting the defendant to
the cuetody of the sheriff, to be kept subjeot to the furlher
order of the county judge of the county®; and thet when he has
been so cozmitted, the "proceedings shall forthwith be gerti-
fled to the county judge, who shall at once tazke the necessery
stere tc heve the defondnnt confined in the lunatic asylum un-
til he becomee srne. . . ,*

, It 1g spprarent from the foregoing facts that the de-
Tencent weus 1ndicted for the offense of murder in Gregg County,
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wag tried in sald ocounty, found gullty and given a desth sen-
tence. The case wae eppesled to the Court of Criminal Appeals

- and affirmed by eaid Court. A few days later, an affidavit
alleging thst the defendant had become insane since hls con-
viction was flled and upon trisl of this issue, the defendant
was found to be ineene and was committed to & State inatlitution
at Rugk, Texas. About two years later, the defendant escaped
from the above mentioned inetitution and in & few months was
captured agein, Soon thereafter an arfidavit sllieging that de-
fendant hed regained his ssnity was filed se provided by Artiocle
928, Code of Criminel Proocedure. A Jury found that the Jdefend-
ant was insane. The institution gt Fusk, Texse, refused to ac-
cept the defendant, notwithetanding the Jury findings, and he
was confined to the Gregg County Jail. We assume that the court
entsred the same order on the minutes of the court as was pre-
viously entered when the defendant was Tirst tried to determine
whether he wuas inesne, committing the defendant to the cus-
tody of the sheriff, to be kept subjlect tc further order of

" the county Judge; therefore, the defendant was a prisoner leg-
8lly comzitted to the custody of the sherirf,

: Artiole 6871, Vernon's Annotated Civil Btatutes, reads
as follows:

e AQRGTER-AR MY -county 1t beocomes NECESSArTY o o
to employ a guard for the sufe keeping of prisoners
and the security of jails, the sheriff may, with the
approval of the zommissioners' court, or in the oase
of emergency, with the approval of the ocounty Jjudge, .
exploy esuch number of guards as may be necesszry; and
kis account therefor, duly itemized and sworn to,
shell be allowed hy ssid court and pald out of the
oounty tressury. Provided further that all counties
in this 3tate having a populstion of more than one
hundred and forty thoussnd {140,000) inhabitants and
less than two hundred and ninety thousand (280,000)
inkabitante, sccording to the last preceding Federal
census, no gusrd, matron, jaller, or turnkey shall
work more than eight (8) hours in one day. And all
counties coming under the provisions of this Act,at
leret one man shall be on guard on eszoh floor of sald
j2il where msle priesoners are kept, and at lesst one
metron ghall be on gusrd on esch floor where female
prisoners sare kept; and thst not less than two (2)
employees shell be on guard in the main office of seid
Jell at any one time., In cese of emergency, those com-
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ing under tne provisiones of this Aot shall be sub-
Ject to the oall of the sheriff,*

Articles 1037 end 1041, Code of Criminsl Froocedure,
resd a8 follows:

Artiole 1037. "“Each county shall be liable for
all expenses incurred on account of the safe keeplng
of prisorers confined in jail or kept under gumrd ex-
oept prisoners brought from another county for safe
keeping, or on hsbeas sorpus, or change of venue; in
wkhioh cases the county from whisch the priscner 1is
brought shall be lishle for the expenses of nis sale
keeping.* ‘ s

Article 1041, *The sheriff shsll be allowed for
each gucrd or matron necesearily employed in the safe
keeping of prisoners two dollars and fifty cents ($2;50)
for each dzy. %o allowance shall be made for the board
6f such guard or matron, nor shall &ny allowance be
nade for jaller or turnkey, except in oounties having a
population in excese of forty thousand (40,000) inhabi~
tants acoording to the last preceding or any future Fed-
ersl census. Buoh counties of foriy thousand (40,000)

© ‘or more “inhabitants the commissicners® court may sllew
each jall guard, matron, and turnkey four d4ollars and
tifty cents ($4.50) per &ay; provided that in counties
having a population in excesz of three hundred and fifty-
five thousand (385,000) inhabltants, sccording to the
last preseding or any future Federal census, ¢ach Jail
guard, matron, Jaller and turnkey shsll be pald not
less than one hundred end seventy~five (4175.00) dollers
per month.*

The agove mentioned statutes are the only statutes
thst we have been able to finé pertsining to the employlng of
guards snd providing compensation for thelr services. The ocase

of State v. Carnes, 108 8, W, (2d) 397, among other things, holds
in effect that comnissioners' courts are not preoluded from
approving ané allowing guards in countles of less than fority
thousand population, _

Article 1828, Vernou's Annolsated Civil Siatutes, reads
in part as followe;
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¥Claims against s county shall be registered
in three classes, as follows: . . . (3). All the
general indedbtedness of the county, including feed-
ing and guarding prisoners, ané pauper's claims."

County officials in OGregg County are compensated on
an annuel salary basis. The Officers' Salary Law, smong other
things, provides in effect that in all cases vhere the county
offiocers or precinct officers of a sounty are compensated for
the services by the payment of an annual selary, neither the
Etate of Texse nor any county shall be charped with or pay to
any of the officers so compensated, any fee or commisesion for
the performance of any or sll of the duties of thelir offices for
such offiger shall receive such salary in lieu of all other fess,
commissions or compensation which they would othervise be suthor-
ized to retain. :

A sheriff who is compensated on a salary basis csnnot
be allowed the sum of $2.80 per day for each guard necessarily
employed for the safe keeping of prisoners. However, we are of
the opinion that this statute fixes the amount of compensation
to be allowed a guard employed in the safe keeping of priesoners
in those ocounties having a population of less than forty thou-
sand inhsbitants according to the last g::goding Federal census.
" Article 1041 provides that in countles having a population in
excess of forty thousand inhabitants acocording to the last pre-
ceding or any future Federal census, the commissioners' oourt
may allow each jail guard, etc. the sum of $4.80 per day. In
view of the facts stated in your inquiry and the authorities
above mentioned, you are respectfully advised that 1% is.the
opinion of this Department that the expenses ilnocurred in em-
ploying guarde as above stated would be general indebtedness of
the oounty and could be paid only out of the general fund. '

It is our further opinion that after the 1940 Feder-
&l census was officlally stated and the census showed that
Gregg County hsd e population in excess of forty thousand in-
habitants, the guards employed could be psid the maximum of §4.50
per day £nd would not be entitled to the sum of £5.00 per day
se shown in their clsime. According to the 1980 census, Gregg
County had a population of less than 40,000 inhabitants; there-
fore, the provisions of Artiole 1041, supra, providing é4.50
per dsy as the maximum compensation for guards, #tc., would not
apply to Gregg County until the 1940 census became offiolsal
showing the population of ssid county to be 1ln wxcese of forty
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thousand inhabitants. If a part or all of the services

above mentioned performed by the guards was performed or ren-
dered before the 1940 Federal census bscame effective, then

it is our opinion that $2.50 per day for each guard is the
msxinum amount that the county could legally pay for such ser-
viges.

Trusting that the foregoing fully answers your in-
guliry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

o Ardell ¥Williams
- Assistant
AV :BBB
APPROVED SEP 23, 1940
/e/ Gerald C. Mann e
APPROVED

opinion sommittee

éhairman



